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NOTES. 

Bankruptcy — Conflict of Jurisdictions — What are the 
rights of a receiver in bankruptcy with respect to land concerning 
which a controversy is then pending in the State court between 
the bankrupt and another? This question was presented for de- 
cision in a recent case before the Georgia Supreme Court under a 
peculiar state of facts. 1 

Several creditors of an insolvent corporation instituted a pro- 
ceeding in the State court for the appointment of a receiver to 
administer the assets for the benefit of its creditors. In answer 
thereto, the corporation filed a cross petition, alleging that one of 
the petitioning creditors, in conjunction with others, had fraudu- 
lently obtained a deed of conveyance of certain land from it and 
praying that the deed be cancelled and the land in controversy 
placed in the hands of a receiver. After an ex parte order to that 
effect was made and while these proceedings were still pending, 

'Harris v. Luxury Fruit Co., 82 S. E. Rep. 447 (Ga. 1914). 
(718) 
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the corporation was adjudicated an involuntary bankrupt. The 
court of bankruptcy appointed a receiver who applied to the State 
court to have all the corporate assets delivered to him; and, in 
accordance therewith, the judge of the State court directed the 
receiver appointed by him to deliver all assets in his hands, includ- 
ing the disputed land. 

On appeal to the Supreme Court, this order was reversed and 
the lower court was ordered to retain its jurisdiction over the land 
in controversy. Mr. Justice Atkinson, in delivering the opinion of 
the court, said, inter alia, 2 "Section 70 of the Bankruptcy Act, 
by operation of law vests title of the bankrupt in the trustee in 
bankruptcy, but does not purport to divest the title or right of 
possession of third persons holding adversely to the bankrupt. In 
other words, adjudication in bankruptcy will not operate auto- 
matically as a judgment in ejectment, ousting adverse claimants 
from the possession of land. The federal bankruptcy law super- 
sedes the state insolvency law in regard to the administration of 
insolvent estates. See 1 Remington on Bankruptcy, §1602. But 
this refers particularly to the estate of the insolvent and has no 
application to rights of others holding adversely to the insolvent. 
. . . The remedy of the trustee in bankruptcy was, under sec- 
tion 11 of the bankruptcy act, to apply to the State court to be 
made a party in lieu of the Luxury Fruit Company, to prosecute the 
rights asserted in the cross-bill." 

The question presented and discussed in this case recalls the 
doubt which existed at the time when the Bankruptcy Act of 1867 
was in force. It was, at that time, the prevailing opinion that the 
moment a man was declared bankrupt, not only was all control 
of his assets drawn to the court of bankruptcy by its act of adjudi- 
cating him a bankrupt, but all contested rights could be litigated 
with the trustee in no other court and all proceedings then pend- 
ing in other courts could not be continued unless transferred to the 
court of bankruptcy. Accordingly, it became the prevailing practice 
to bring all adverse claimants into the bankruptcy court by a rule 
to show cause. Against this practice, the Supreme Court of United 
States steadily set its face. 3 

When the Bankruptcy Act of 1898 went into effect, some 
referees in bankruptcy and judges, disregarding the experience 
under the previous Act, began to follow the practice which had 
prevailed until Eyster v. Gaff* had stated the contrary. When 
the question arose as to whether, under the present Act, a court of 
bankruptcy in which proceedings in bankruptcy were pending has 



* At page 449. 

' See discussion of this question in Linstroth Wagon Co. v. Ballew, 149 
Fed. Rep. 960 (1907) ; also see Eyster v. Goff, 91 U. S. 525 (1875). 

'91 U. S. 525 (1875). 
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jurisdiction to entertain a suit by a trustee in bankruptcy against 
a person holding and claiming, as his own, property alleged to have 
been conveyed to him by the bankrupt in fraud of creditors, it was 
held 5 that, by the provision of Section Twenty-Three b of the Act, 
no jurisdiction, except by consent, existed in the bankruptcy court 
over adverse claimants and that such suits could only be maintained 
in the State courts, or, in case of diversity of citizenship, etc., in the 
federal courts. As a result of this decision, the amendatory Act 
of 1903 conferred concurrent jurisdiction of suits by trustees for 
such recoveries on the bankruptcy court and State court which 
would have had jurisdiction if bankruptcy had not intervened. 

In general, it may be said that the courts deal very cautiously 
with questions of conflict of jurisdiction between the bankruptcy 
and State courts. 6 They, however, have certain well defined rules 
which are usually followed. In accordance with the well settled 
principle of law that the court which first obtains jurisdiction over 
the res retains it to the end, it is generally held that if a State court 
obtains possession of property, later claimed by the trustee in bank- 
ruptcy, before the petition is filed, it continues to retain jurisdiction 
over the entire matter, except in three particular instances. 7 

The first exception to this principle is, that where a lien has 
been created in the State court by legal proceedings within four 
months of the bankruptcy and while the debtor is insolvent, the 
State court does not retain its jurisdiction over the property in its 
possession. 8 The basis of this exception is usually stated to be 
that "the lien thus created is itself null and void, and being created 
by the legal proceedings the legal proceedings themselves are null 
and void and fall to the ground." 8 Another exception, where the 
State court loses its jurisdiction, occurs when a receiver, assignee 
for the benefit of creditors or trustee appointed by the State court 
within four months before filing the bankruptcy petition is in pos- 
session. 10 In such case also, the custody of the particular official is 
superseded by bankruptcy proceedings. The reason for this excep- 
tion seems to be in doubt. The courts usually place it on the ground 
that, as the making of an assignment, etc., is declared to be an act 

■Bardes v. First Nat. Bank, 178 U. S. 524 (1900). 

' 1 Remington on Bankruptcy, §1581. 

' Pickens v. Dent, 187 U. S. 177 (1902) ; Marble Co. v. Grant, 135 Fed. 
Rep. 322 (1905) ; In re Shoemaker, 112 Fed. Rep. 648 (1902). The reverse is 
also true, that where the bankruptcy court has once assumed jurisdiction 
over the property, it has jurisdiction to determine all rights therein. In re 
Mertens, 131 Fed. Rep. 507 (1904) ; In re Moody, 134 Fed. Rep. 628 (1905). 

* 1 Remington on Bankruptcy, §1599. 

* 1 Remington on Bankruptcy, §1599. 

"In re Storck Co., 114 Fed. Rep. 860 (1902); In re Knight, 125 Fed. 
Rep. 35 (1904). 
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of bankruptcy, it could not have been intended that the very con- 
veyance which warrants putting the grantor into bankruptcy should 
be valid and have the effect of withdrawing all the grantor's prop- 
erty from distribution in bankruptcy. 11 Finally, where the property 
at the time of the bankruptcy is in the custody of a State court 
under State insolvency proceedings, such proceedings are superseded 
by the federal bankruptcy proceedings. 12 The basis of this super- 
sedence lies in the paramount authority conferred by the Consti- 
tution on Congress "to establish . . . uniform laws on the sub- 
ject of bankruptcies throughout the United States." " 

N. I. S. G. 



Constitutional Law — Searches and Seizures — Admis- 
sibility of Evidence Obtained Wrongfully — Does that clause 
of the Bill of Rights which makes inviolate the right of the people 
to be secure in their persons, papers, and effects, of itself render 
inadmissible in evidence papers and effects wrongfully obtained from 
the house of the defendant? This question was answered in the 
affirmative without dissent by the Supreme Court of the United 
States, Mr. Justice Day, in Weeks v. United States. 1 

This is the first case in which the question has arisen within the 
federal jurisdiction and been determined there with regard to the 
Fourth Amendment to the United States Constitution. But numer- 
ous decisions have been given upon the same clause in State con- 
stitutions tending with astounding uniformity toward judicial nulli- 
fication of that constitutional, and supposedly fundamental, guar- 
antee of personal liberty and protection. The fountain-head of this 
emasculating doctrine is found in the unwarranted dictum of Mr. 
Justice Wilde in Commonwealth v. Dana. 2 In that case there was 
an indictment for operating a lottery, etc.; a warrant had been issued 
upon proper information, and under it the defendant was taken 
and the lottery tickets and materials seized. The court rules, on 
page 336: "We are also of opinion that the warrant in this case is 
in conformity with all the requisitions of the statute and the declara- 
tion of rights. The complaint is under oath and alleges a prob- 
able cause to authorize the search and seizure. The articles are 
described, and the place in which they were concealed is designated 



"Obiter, Randolph v. Scruggs, 190 U. S. 533 (1903). 

"Corling v. Seyman Co., 113 Fed. Rep. 483 (1902) ; In re Curtis, 91 Fed. 
Rep. 737 (1899) ; In re Etheridge, 92 Fed. Rep. 329 (1899). 

"Article I, §8; Constitution of the United States. 

J 34 Supreme Court Rep. 341 (1914). 

'2 Mete. 329 (Mass. 1841). 



